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Introduction
In 1991, Mobil Corporation agreed to stop advertising its Hefty brand plastic trash bags as biodegradable and pay twenty-five thousand dollars each to six states that had sued the company for making such claims.1 The settlement marked the end of an advertising campaign that Mobil initiated in 1988, aimed at selling its products to environmentally conscious consumers.2 By claiming that Hefty trash bags were degradable, Mobil had attempted to capitalize on a growing concern among consumers regarding the polluting effects of plastic waste disposal.3 It could not, however, provide proof of the environmental benefit of its products.4 Environmental groups publicly criticized the com-pany for misleading consumers, and several states responded by bringing suit. 5 Mobil was not alone in using green marketing to attract consumers.6 Heightened public attention to the environment in the late 1980s created a new breed of consumer who demanded environmentally responsible products.7 Almost overnight, green consumerism transformed the niche market for ecologically safe products into a mainstream industry.8 The business community responded with a wave of marketing campaigns directed at environmentally conscious purchasers.9 Like Mobil, however, many corporations advertised environmental benefits that could not be substantiated.10 Thus began the concern among environmental groups and lawmakers over false or misleading claims in green marketing, often referred to as greenwashing.11
The controversy stirred by Mobil and other similar incidents of greenwashing drew the attention of the Federal Trade Commission (FTC) and state lawmakers.12 Ten state attorneys general formed a task force to address the issue, reporting their findings and advice to the FTC in "The Green Report" and "The Green Report II."13 The FTC responded by issuing the Guides for the Use of Environmental Marketing Claims ("Green Guides" or "Guides") to assist marketers in avoiding deceptive advertising claims under the Federal Trade Commission Act ("FTC Act").14 Not satisfied with the FTC's nonbinding Green Guides, environmental groups called unsuccessfully for the EPA to promulgate specific regulations with the force of law.15 Despite calls for a national scheme of greenwashing prevention, Congress failed to authorize federal regulation of green marketing.16 Therefore, consumers and environmentalists must rely on the Green Guides and a patchwork of state and federal consumer protection statutes as their sole defense against greenwashing. 17 This Note argues that existing laws inadequately protect consumers and the environment from the harmful effects of greenwashing. Part I describes the growth of greenwashing and its consequences.18 Part II provides an overview of existing regulations that are applied to the problem,19 and Part III discusses the Green Guides and their enforcement.20 Part IV addresses the deficiencies in existing regulations and offers a framework for a potential solution.21 It proposes that Congress authorize the FTC and EPA to promulgate uniform and specific standards for environmental marketing.22 This Note further suggests giving environmentalists and consumers the ability to sue alleged greenwashers.23
I. Greenwashing: Background

A. The Rise of Environmental Marketing
Increased media attention to environmental issues beginning in the late 1980s heightened environmental awareness among American consumers.24 Surveys conducted in the early 1990s revealed a large majority of Americans worried about the environment and were willing to alter their purchasing behaviors to benefit environmental quality.25 Rather than relying on government regulation as the sole means of en-vironmental protection, consumers began to believe that individuals could help the environment through their own actions.26 Consequently, companies engaged in selling goods and services quickly capitalized on the rapidly growing marketplace for ecologically friendly rod tity f pr nd Heinz's promise to avoid harm to olp p ucts.27 As a result, environmental marketing grew exponentially in the 1990s, as corporations injected environmental considerations into both their product development and advertising campaigns.28 In the last twenty years, environmental marketing has only continued to grow. 29 The last few years have seen an especially dramatic jump in the quan o oducts marketed to consumers under environmental claims.30 Currently, advertisers use green marketing to sell a wide range of products in the United States, from "carbon-efficient" cars to "biodegradable" laundry detergent.31 Often, the premium that consumers pay to switch to the eco-friendly version of certain products is only a marginal price increase from one brand to another.32 The rise of green marketing thus creates competition among companies to raise the environmental standards of their production.33 Additionally, it raises awareness among consumers who are increasingly exposed to environmental advertisements.34 Early signs that consumer awareness had begun to affect industry practices included McDonalds' switch from foam containers to paper wrapping a d hins during tuna fishing. 35 The willingness of consumers to adjust their purchasing decisions theoretically provides a significant avenue for improving the environ- Rising concerns over environmental marketing claims going unsubstantiated led environmental advocates and media to coin the term "greenwashing."40 The term refers to false or misleading representation that products, brands, or corporate practices are beneficial to the environment.41 Scholars and environmental organizations define a broad range of practices as greenwashing, including false assertions and claims that exaggerate, misdirect, or mislead consumers as to the environmental qualities of a product.42 These organizations even level accusations of greenwashing against companies tha claims that are simply too vague or ambiguous. 43 Under the most inclusive definition, greenwashing is nearly ubiquitous.44 A 2010 study conducted by TerraChoice, a private environmental marketing firm, found that over ninety-five percent of the green products analyzed were guilty of some form of greenwashing.45 The same study identified common greenwashing practices: the most fre- Recently, CBS Corporation received accusations of greenwashing after it unveiled its "EcoAd" campaign.53 The initiative encourages other companies to purchase advertisements through CBS media, with a portion of the proceeds devoted to local environmental causes.54 For participating in the program, marketers accrue the added benefit of the EcoAd logo (the phrase "EcoAd" combined with a picture of green leaves) appearing on their advertisements.55 The problem, environmental groups claim, is that any advertiser can participate in the EcoAd 
C. Potential Consequences of Greenwashing and Private Efforts to Prevent It
The negative effects of greenwashing on consumers and the environment are well documented.58 Consumer awareness creates a market for environmentally sound products, which companies can tap into for their own profit.59 Many commentators, however, recognize that the potential benefit of green marketing is undercut when accompanied by false or inaccurate information.60 Thus, both governmen ac rs have sought to reduce false and misleading claims to maintain an efficient and truthful marketplace for green products.61
In addition to regulatory schemes that address greenwashing either directly or indirectly, some private organizations attempt to police greenwashers.62 Environmental watchdog organizations, for example, are helpful in reducing consumer confusion and holding greenwashers responsible for their claims.63 When such groups successfully alert the public to acts of greenw n tive publicity often outweigh the green marketing benefits, providing a deterrent effect.64
In addition to these limited means of prevention, third-party certification organizations provide a market-based incentive for companies to make only legitimate environmental claims.65 Under these certification systems, third parties assess the environmental effects of compaelease, Ctr. for Envtl. Health, supra note 49. a profound negative impact on the longer-term growth of the environmental market.").
h accurate information about the envi rtising: Its Future 55, 172-80 (1992 In the United States, private organizations such as Green Seal and Scientific Certification Systems provide labeling programs that closely monitor their participants' environmental practices and reward businesses with labels that educate consumers and entice the environmentally conscious among them.69 Currently, the most prominent government-backed program in the United States is the EPA's ENERGY STAR Program, which lends a stamp of approval to electronic products that achieve certain levels of energy efficiency.70 ENERGY STAR is successful in helping consumers to identify energy-saving products that not only benefit consumers by lowering their utility bills, but ultimately benefit the environment through reduced greenhouse gas emissions.71 A mpanies, they do not provide a stick to deter false c
II. Regulation of Environmental Marketing
Because of the broad scope of environmental marketing, greenwashing claims can fall under various laws and regulations. The Guides for the Use of Environmental Marketing Claims ("Green Guides" or "Guides"),73 which directly address the application of the Federal Trade DA seal to products that meet the rga
A. The USDA's Organic Certification Standards
Although companies can often use descriptive environmental terms like "sustainable," "eco-friendly," or "green" in advertising without drawing much scrutiny, the U.S. Department of Agriculture (USDA) strictly regulates the use of the word "organic."77 The OFPA specifically prohibits the marketing of domestic agricultural products as organically produced, except in conformity with the USDA's national standards.78
The law also limits the use of the US o nic certification requirements.79
The National Organic Program (NOP) lays out the USDA's particular standards for organic certification.80 The NOP contains detailed regulations regarding production and handling practices that agricultural producers must follow to maintain organic certification.81 Additionally, it prohibits the involvement of certain substances with products that will be marketed as organic.82 The NOP regulates products in four levels of organic content.83 Products under the USDA's jurisdiction, "sold, labeled, or represented as '100 percent organic' must contain . . . 100 percent organically produced ingredients."84 The threshold for products represented as simply "organic" is 95% organic content.85 .301(b) ("Any remaining product ingredients must be organically produced, unless not commercially available in organic form, or must be nonagricultural substances or nonorganically produced agricultural products produced consistent with the National List.").
Products whose ingredients are at least 70% organically produced may be labeled as "made with organic [ingredients] ."86 Finally, marketing of products containing less than 70% approved organic components may not include the term organic except to indicate individual organic inred ovides for fines up to ten thousand dolrs f of the NOP as well as its oversight of imort g ients, and then only under certain limitations.87
Agricultural producers wishing to gain organic certification under the NOP must plan for an organic production or handling system and submit to an initial inspection and subsequent annual inspections to ensure continued compliance.88 The USDA may suspend or revoke certifications for noncompliance, and civil penalties can be imposed for knowingly marketing products as organic without meeting the legal requirements.89 The OFPA pr la or such misrepresentation.90
The OFPA is not without weaknesses.91 Though it creates a uniform set of standards for organic production, some critics recognize the ill effect that special interests have on limitations and exemptions in the regulations.92 Some commentators also accuse the NOP of being too lax in certain areas, thus lending credibility to producers who would otherwise be considered greenwashers.93 Further, critics attack the USDA for its enforcement p ed organic products. 94 Still, the strict national standards set by the NOP are recognized as a contributing factor in the vast proliferation of organic farming practices in the United States and internationally since the OFPA's enactment.95 As companies have rushed to capitalize on growing demand for organic products, the NOP has facilitated informed consumers' pur- (2012 The USPTO has generally treated environmental terms such as "organic," "sustainable," and "natural" as potentially deceptive when attributed to products that do not fit the bill.114 In Bayer Aktiengesellschaft v. Stamatios Mouratidis, for example, Bayer opposed registration of the mark "Organic Aspirin" to identify a dietary supplement that was neither organic nor aspirin.115 The TTAB agreed that the mark was deceptive, and refused its registration.116 Similarly, in Organik Technologies Inc., the TTAB found a clothing company's mark, "Organik," to be deceptive.117 The board found the mark would likely lead consumers to mistakenly believe that the company's produc trademark regi L am Act thus provides another potential obstacle to greenwashing for companies who are not otherwise prevented by specific USDA regulations or general false advertising laws.119
D. The FTC Act
The FTC Act is the primary source of protection for consumers mmission (FTC) authority to take action agains ay 21, 2010) (not precedential). *6. The TTAB also found the mark to be "deceptively misdescriptive under Secti t 49. 
Like section 43(a) of the Lanham Act, the FTC Act is not a n 5 deceptive advertising claims fo assumes the role of watchdog over consumers' interests.131
III. The FTC's Green Guides
In response to the expanding prevalence of environmental marketing and the growing concern over greenwashing, a task force com-121 FTC Act § 5, 15 U.S.C. § 45(a)(1). 5) ("Through both Commission interp false, deceptive and misleading advertising claims.").
ll Cosmetics, U.S.
hibiting company from marketing hairspray con pleting substances as "ozone safe" or "ozone friendly"). 
A. 1998 Version of the Green Guides
After introducing the Green Guides in 1992, the FTC revised the Guides in 1996 and 1998.142 Following these revisions, the Green Guides included four general principles for green marketing.143 The first stated that all qualifications and disclosures "should be sufficiently clear, prominent and understandable to prevent deception."144 Second, the Guides dictated that environmental marketing claims should be clear as to what they refer, whether it is a product, a specific component of the rod 145 p uct, or just the packaging of the product. The third principle advised against the overstatement of a product's environmental benefits.146 Finally, the fourth principle stated that comparative environmental claims should clearly indicate the basis for comparison.147
Section 260.7(a) of the 1998 revision warned against making broad claims of environmental benefit that the company may not be able to substantiate.148 For example, the Guides advised businesses against using language such as "Environmentally Friendly" or "Earth Smart" without qualification if they cannot substantiate the implied message to consumers that the associated product is environmentally superior to competing products.149 seven specific environmental terms that tively, including "derad Section 260.7 identified should not be used decep g able,"150 "compostable," and "recyclable. 
.").
151 Id. § 260.7(b)-(h). The remaining four terms were "recycled content," "source reduction," "refillable," and "ozone safe/friendly." Id. § 260.7(e)-(h). The 2012 update retains these seven terms, while addin
B. Green Guides Enforcement
After publishing the Green Guides in 1992, the FTC proceeded to prosecute numerous greenwashers under the FTC Act, using the Guides' principles to support each claim.152 Defendants in these cases touted dubious environmental characteristics of products such as "plasc tr ti ash bags, disposable diapers, paper and plastic grocery store bags, other paper products, a snow-melting chemical, and various aerosol sprays."153 In total, the FTC brought thirty-seven claims against alleged greenwashers in the 1990s.154 During the presidency of George W. Bush, however, from 2000 to 2009, that number dropped to zero.155
Since the change in administration, the FTC has become more willing to crack down on invalid green marketing again.156 In the past few years, the FTC brought a number of actions against greenwashers under the FTC Act, using the Green Guides as a framework.157 Adhering to the Guides' provision on biodegradable claims, the FTC pursued three companies-Kmart, Tender Corporation, and Dyna-E International-for deceptively marketing their products with the word "biodegradable."158 According to the FTC, the defendants failed to qualify their claims with the caveat that the products in question were unlikely to break down completely when disposed of normally.159 Regarding the disposable disinfectant wipes marketed by Tender Corporation, the FTC relied on the second general principle set forth in the Green Guides, alleging Tender was not clear whether the "placement of the term 'biodegr enced "the product, its pa he product or ack adable'" on the product packaging refer ckaging, or a portion or component of t p aging."160 In all three cases, the defendants ultimately agreed to discontinue their deceptive marketing schemes.161 169 Other states, like New York and California, incorporate the Green Guides within their own specific environmental marketing statutes.170 New York law creates a voluntary emblem system, enabling companies to market their products using a state-certified emblem only after meeting strict standards based on the product and the type of environmental claim.171 Those that do not choose to apply for the emblem still must adhere to the Green Guides whenever they use the words "recycled," "recyclable," and "reusable."172 California's environmental mar-keting statute similarly requires conformity to the Green Guides, but extends regulation to more general terms, such as "environmental choice" and "ecologically friendly."173 Like many states, California alji bottles does not "convey to a reasonable conplied a third-party seal of approval, despite the fact that it was created lows compliance with the Green Guides to serve as a defense against any suit brought under the state's environmental marketing statute.174
California's use of the Green Guides came into play in Hill v. Roll International Corp., in which a California consumer brought an action against the bottled water company Fiji for placing a green drop logo on its labels, giving the impression that its business practices were environmentally sound.175 In fact, Fiji's production process was environmentally inferior to most bottling companies.176 Hill brought suit under the California consumer protection law that incorporates the FTC's greenwashing standards and invoked the "general environmental benefit" principle of the Green Guides.177 The California Court of Appeal found, however, that Hill had not satisfied the reasonable consumer standard, also set out in the Guides.178 According to the court, the green drop logo on Fi sumer in the circumstances that the product is endorsed for environmental superiority."179
In Koh v. S.C. Johnson & Son, Inc., a consumer brought suit in the U.S. District Court for the Northern District of California under the same statute against the manufacturer of several household cleaning products for displaying a Greenlist label on its products.180 The label consisted of a drawing of two leaves and the words "Greenlist™ Ingredients."181 The logo was accompanied by language on the back of the packaging stating: "Greenlist™ is a rating system that promotes the use of environmentally responsible ingredients . . . ."182 The plaintiff claimed that the Greenlist emblem's presentation on the bottles im- In 2007, the FTC began the process of updating the Green Guides in response to changes in environmental marketing trends.185 After conducting several workshops and a study on consumer perception, the FTC published proposed revisions to the Guides in 2010.186 T adopted those revisions as a final rule on October 11, 2012. 187 The update covers a wider range of claims than the previous iteration of the Guides, while leaving the general principles intact.188 In response to issues like those in cases like Hill and Koh, the revision includes an additional section addressing environmental certifications and seals of approval.189 In addition to warning against false or unqualified claims of third-party approval, the revisions stress that third-party seals fall under the FTC's Endorsement Guidelines.190 Also, although the earlier version of the Guides allowed marketers to assert general environmental benefits as long as they were substa a ses against such general, unqualified claims. 191 The update retains the seven terms defined in the previous version of the Guides and adds five new types of claims: "renewable materials," "renewable energy," "non-toxic," "carbon offset," and "free-of" claims. 192 Observing evidence of consumer confusion regarding the phrase "made with renewable materials," the FTC suggests that advertisers qualify this claim with specific information about the materials used.193 Similarly, the FTC cited the evolving definition of "renewable energy," and consumers' association of the phrase with the absence of fossil fuels, in advising marketers to qualify such claims unless the use of fossil fuels is completely avoided in the production process. 194 The update's added section on carbon offsets is limited, but warns against deceptively advertising offsets that will not occur within two years or which are already required by law.195
IV. Inadequacies of g Regulation and Potential Solutions
A. Greenwashing Is a Ser adequately Addressed by y grow accusme
Current Greenwashin ious Threat That Is In Current Regulations
Greenwashing primarily hurts consumers who make purchasing decisions based on inaccurate environmental claims. Marketers who make unsubstantiated environmental claims can easily dupe consumers willing to pay a premium for ecologically beneficial products.196 Profiting from misleading or false assertions of environmental benefit is unfair to consumers.197 Ultimately, continued greenwashing will cause consumers to become disillusioned and distrustful, as the to d to treating green advertisements with suspicion. 198 Greenwashing also undermines the potential environmental benefits that the market for environmentally sound products creates.199 If companies are not held accountable for greenwashing, they will have little incentive to live up to the environmental claims asserted by their marketing departments. 200 Rather than investing in the development of environmentally safe products and methods, companies will compete for the green-market share solely through advertising and promotion.201 Consumers' zeal for the environment is a potentially valuable resource; in the presence of unrestrained greenwashing, it would be wasted.202 Regulation is therefore necessary to deter companies that might attempt to capture the benefit of environmental marketing withrt of creating a comprehensive and effective system of rev out investing in the environment itself.
Regulatory efforts from the private sector can only go so far in reducing consumer confusion and holding companies accountable.203 Environmental watchdogs do their part by educating consumers and making it more difficult for companies to mislead consumers without losing goodwill.204 Their actions, however, lack the uniformity and enforceability of government regulations.205 Third-party certification programs similarly lack the force of government-issued standards, and because they are not immune from private interests, their legitimacy is questionable.206 Although regulation by state and federal lawmakers begins to supplement the efforts by private efforts to curb greenwashing, it falls sho p ention. 207 Among the various laws that apply to greenwashing, the Organic Foods Production Act (OFPA) and its accompanying National Organic Program (NOP) provide the strictest standards and enforcement, albeit with a very narrow scope.208 The NOP's specifically defined regulations create a uniform national standard, providing clear notice to producers and importers so that they may choose whether or not to comply and receive organic certification.209 Further, by requiring periodic inspections, the OFPA actively polices farmers who claim to maintain organic e Downs, supra note 61, at 174 (noting weaknesses of private certification program Grodsky, supra note 36, at 167 (suggesting the need for legally binding standar t 173 ("[U]nregulated programs invite the possibility of brib ork lacks both iden rmity.").
agricultural industry's failure to reach internal consensus regarding practices.210 Combining effective enforcement with well-defined requirements makes it prohibitively costly for companies to advertise with the word "organic" without adhering to the U.S. Department of Agriculture's (USDA) organic standards. Thus, consumer confusion as to which producers are in compliance is largely eliminated.211 Additionally, the USDA's organic seal lends a level of legitimacy to the compliant products that can rarely be achieved under nongovernmental programs.212 The NOP thus supplies both a carrot and a stick to encourage rga to state and federal consumer protection istration, but their marketing strategies are o nic practices and ensure accurate marketing claims. Finite USDA resources and ability to enforce the OFPA limit the NOP's strict regulation of organic products.213 Critics would like to see the USDA increase regulation in certain areas within the organic realm, such as foreign imports214 and synthetic additives,215 however the main provisions of the NOP largely prevent misuse of the term.216 Although the USDA effectively curbs false or inaccurate organic claims through the NOP, "organic" is the only term directly related to greenwashing that it oversees.217 Regulation of the wide range of environmental advertising that remains is left and unfair competition laws.
Although the Lanham Act and the Federal Trade Commission Act ("FTC Act") include broad provisions regarding misleading advertisements, both lack sufficient specificity and enforceability. Section 2(a) of the Lanham Act, for example, only prevents the registration of deceptive trademarks-a significant but incomplete roadblock for potential greenwashers.218 Companies barred under section 2(a) are denied the benefits of trademark reg not otherwise affected.219
Section 43(a) of the Lanham Act poses a more viable threat to greenwashers because of the potential imposition of damages or injunctive relief.220 Similarly, prosecution under section 5 of the FTC Act consumers cannot always trust certifica ited resources, the USDA fails to adequately supervise independent certification agents). can rely on corporations to police ne n private citizens. 224 The failure of either statute to provide consumer standing severely limits their effectiveness and fails to provide adequate protection to consumers.225 Without standing to sue, a consumer must wait for the FTC to act or for a competing business to bring claims against an alleged greenwasher. 226 The FTC, however, is often slow to respond to the rapidly changing landscape of environmental marketing.227 FTC enforcement of green marketing standards is also subject to shifts in politics, as evidenced by the contrast in the quantity of FTC Guides for the Use of Environmental Marketing Claims ("Green Guides" or "Guides") claims brought during the past three administrations. 228 Moreover, there is no guarantee that competitors asserting section 43(a) claims are protecting consumer interests by doing so.229 It is dangerous to assume that consumers o another regarding deceptive marketing.230
Additionally, both the Lanham Act and the FTC Act lack the specificity and detail to adequately police environmental claims.231 Section 43(a) in particular does not provide any specifics relating to environ-mental marketing; thus, judges and jurors must make subjective determinations based on common sense or consumer surveys.232 Similarly, despite the existence of the Green Guides, courts often impose a reasonable consumer standard for deceptive advertising under the FTC ct.2 ly accepted meanings of terms like "eco-friendly" or "sustainle ent susceptible to the fluctuations of the A 33
The negative consequences of subjective standards are twofold. First, the lack of clearly defined parameters causes uncertainty among companies engaged in green marketing as to what could be considered deceptive.234 Risk-averse companies may therefore choose to avoid green marketing altogether, even when their products are environmentally superior. Second, appealing to the perspective of the reasonable consumer rather than carefully defined regulations creates a lax standard for greenwashing. 235 The lack of consensus and clear definition in the realm of environmental marketing allows many marketers to slip through the reasonable consumer inquiry despite falsely suggesting or implying an environmental benefit.236 At the very least, parties who challenge greenwashers in court often face the difficult task of proving common ab ." 237 Finally, the FTC is limited to one-by-one pursuit of greenwashers because legislation restricts its ability to promulgate rules addressing specific issues related to deceptive advertising.238 This ad hoc enforcement is discretionary and sporadic, and thus establishes little precedential case law.239 This approach adds further to the uncertainty of marketers and makes enforcem nation's political climate.240
The need for clarity and consistency in false advertising regulations is what spurred the FTC to publish the Green Guides to aid businesses in engaging in lawful green marketing. 241 The Guides provide increased specificity to greenwashing regulation, but lack enforceability.242 They are a step in the right direction and the recent update adds further clarity, although it is too soon to tell to what extent the revision will aid enforcement.243 Apart from reducing the uncertainty of marketers, however, the Guides do little to alleviate the deficiencies of the FTC Act.244 Because they are not binding law, the Guides do not instill any new powers in the FTC to prosecute greenwashing claims more aggressively. 245 Further, the fact that the new definitions of environmental terms are not positive law means that courts continue to apply the tratio prosecuted under combine the Guides' framework of specifically defined terms with legal di nal reasonable consumer standard, using the Green Guides only as a reference. 246 Although the range of environmental terms is expansive, the Green Guides only define a select few.247 Even after the additions in the recent update, the collection of words and symbols left out remains daunting. Moreover, the revision of the Guides does not completely cure the pitfall of generality.248 While the updated Guides provide clearer definitions of what it means for claims to be "substantiated" or "deceptive," companies cannot predict exactly how the FTC will interpret these standards, because few cases have been either form of the Guides.249 Thus, the Green Guides fail to rescue companies and consumers alike from uncertainty. 250 State consumer protection laws incorporating the Green Guides enforceability and, in some states, the opportunity for consumer standing.251 Although these laws are often the most effective weapons for consumers against greenwashing, the variation from state to state creates new problems of inconsistency and inefficiency.252 Because of the lack of uniformity, national companies must be aware of and comply with fifty potentially unique standards.253 Even when states have adopted the same language from the Green Guides, in some cases the lack of precise definitions will result in varying interpretations. 254 The prospect of applying a new standard in each state that a company operates in may raise expected costs prohibitively, so that some companies will choose to abstain from environmental marketing.255 This provides little incentive for companies to improve their environmental records.
B. ovation and investment in beneficial environmental rac
Learning from Existing Regulations to Effectively Prevent Greenwashing
Moving forward, a new regulatory framework is required to adequately address greenwashing. A new model should be developed after consideration of the advantages and shortcomings of the various laws previously discussed in this Note. 256 The goal of this endeavor is to minimize consumer confusion and susceptibility to misleading advertising, and to allow consumers' environmental awareness to power the market toward inn p tices. 257 First, it is important for the federal government to create uniform national standards to avoid the confusion and elevated costs of compliance associated with state-by-state regulation.258 Next, a feasible and effective level of specificity must be achieved. The existing statutes impose standards at various levels of precision.259 The USDA's organic regime provides the most detailed requirements for the use of an environmental term,260 while provisions in the Lanham Act and FTC Act present the broadest standards.261 The discussion above suggests that the USDA's detailed approach is the most effective; however, regulation of a wide array of environmental terms with the precision currently accorded to the single word "organic" is unrealistic.262 Instead, the level of specificity in the Green Guides is the most feasible and appropriate oi by providing consumers with more acra create a beneficial outcome by bringing issues to creation of the Green Guides, the framework for this option is already ch ce for future regulations. 263 Unlike the Green Guides, however, these standards must be binding law to effectively reduce confusion and hold companies accountable for their claims.264 A new regulatory scheme that includes binding standards as specific as those contained in the Guides would encourage the development of common practices in the business community for the benefit of the environment.265 Additionally, enforceable standards would help industry and the public agree on universally accepted definitions for covered terms, there cu te purchasing information.
Future regulation of green marketing should also include consumer standing as a safety valve for agencies that may be unresponsive to developing trends or lack the political will to enforce standards. 266 In fact, the likely benefits of giving consumers the power to bring claims far outweigh the potential negative effects.267 Consumer standing could be used by individuals and environmental groups to assert the environmental causes they feel most strongly about.268 Even unsuccessful consumer lawsuits can in the public eye. 269 Scholars debate which governmental entity should take responsibility for regulating environmental marketing.270 Those who suggest a combined effort of the FTC and EPA present the strongest argument. 271 Because the FTC and EPA have already collaborated on the in place.272 A collective regulatory effort would benefit from the EPA's environmental expertise, while minimizing costs of transitioning from the current Green Guides to an enforceable standard. 273 A potential solution to the growing problem of greenwashing would therefore take the form of a federal statute authorizing the FTC and EPA to promulgate binding standards for environmental marketing. 274 Ideally, the regulations would give specific terms-such as compostable and degradable-bright line definitions, akin to the percentage requirements in the NOP.275 They would also enforce the prohibitions against vague, general assertions and third-party seals that are already established in the Green Guides.276 Finally, the new statute should include a consumer standing provision to allow consumers and environmentalists to pursue the alleged greenwashers they recognize as the most egregious.277
Conclusion
Since emerging as a major trend in the late 1980s, environmental marketing has only continued to grow, and with it, the practice of greenwashing. Despite the Mobil controversy and the warnings of The Green Report, Congress has done little to curb the growing problem of deceptive environmental marketing. Existing laws are insufficient; uniform and specific federal regulations that provide consumer standing are necessary to adequately curb greenwashing. Such a scheme would protect consumers from unfairly paying for illusory environmental benefits. Moreover, it would allow environmentally conscious consumers to efficiently make their purchasing power felt, to the ultimate benefit of the environment.
